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Companies in the food processing business — and those charged with 
maximizing their value — recognize emerging litigation exposure 
posed by ultra-processed foods, or UPFs. 
 
The international Nova food classification system categorizes foods 
based solely on their level of processing.[1] But U.S. regulators have 
yet to adopt a legal definition for UPFs. 
 
The U.S. Food and Drug Administration is actively working toward a 
more systematic classification, which may prove pivotal in shaping 
future UPF litigation.  
 
What was once a niche academic discussion about the alleged harm 
of consuming UPFs is a new major headline due to increased 
attention from scientists, regulators, the media and the plaintiffs bar. 
 
Notably, on Dec. 2, 2025, the San Francisco City Attorney's 
Office filed California v. Kraft Heinz Co., alleging unfair competition 
and public nuisance causes of action against major U.S. food 
companies.[2] 
 
The defendants in the California case unsuccessfully attempted to 
remove the case to federal court, and on May 7, it was remanded to San Francisco County 
Superior Court. 
 
But at least five federal lawsuits have been filed already this year by guardians of minor 
children against the same defendants, with similar allegations, underscoring increasing 
governmental and public scrutiny.  
 
The UPF sector already exhibits the same structural characteristics identified historically in 
major mass torts: widespread product exposure, delayed manifestation of harm, increased 
scientific and regulatory focus, and heightened public awareness. 
 
The debate is no longer over whether UPF litigation will arise, but when it will evolve into a 
mass tort. 
 
Delayed Litigation Development in Asbestos 
 
The 50-year history of asbestos litigation provides a valuable framework for forecasting 
mass tort actions. The earliest claim arose in 1929 against asbestos manufacturers, yet 
asbestos did not become a large-scale mass tort until the late 1970s. 
 
Initially, plaintiffs faced substantial obstacles, including scientific uncertainty and judicial 
skepticism toward claims where injuries manifested years after the alleged exposure. 
 
However, as medical evidence increasingly linked asbestos exposure to respiratory diseases, 
courts gradually became more receptive to broader theories of liability. Plaintiffs began 
succeeding under cumulative exposure and failure-to-warn theories before causation 
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questions had been definitively answered. 
 
For example, the U.S. Court of Appeals for the Fifth Circuit's 1973 decision in Borel v. 
Fibreboard Paper Products Corp. established that manufacturers could be liable for failing to 
warn workers of the dangers of asbestos exposure.[3] 
 
The asbestos litigation model is clear. Scientific uncertainty and latency do not prevent 
mass tort liability, but merely postpone it until scientific research and litigation strategy 
emerge to support large-scale claims. 
 
Similarly, the present uncertainty surrounding UPFs should not be mistaken for permanent 
insulation from liability, but only a delay, while research and strategy are developed. 
 
And research is being developed. On June 3, the Special Section of the American Journal of 
Public Health published a "curated collection of peer-reviewed research on the health 
impacts of UPF consumption, food marketing, regulatory policy and community-level 
interventions." 
 
Product Branding and Marketing in Tobacco Litigation 
 
Tobacco litigation was propelled by allegations that manufacturers knowingly designed 
products to reinforce addiction, and aggressively marketed them in ways intended to create 
and retain lifelong consumers. 
 
Litigation against tobacco companies did not gain traction until the late 1980s — 30 years 
after the first claims. 
 
The evolution of tobacco litigation involved the gradual maturation of scientific research, 
evolving regulatory and legal standards, increased transparency around product 
characteristics, and heightened scrutiny of marketing and branding practices. 
 
Indeed, the UPF complaints are rife with allegations that defendants, many of which were 
former subsidiaries of tobacco companies, adopted the tobacco industry's techniques, 
science and marketing campaigns. 
 
Companies in the UPF sector are beginning to evaluate similar risk factors in their own 
practices and preparing for future litigation. 
 
UPFs as a Mass Tort 
 
UPFs mirror the development of asbestos and tobacco mass torts in several important 
respects. 
 
While dietary injuries present more causation challenges than traditional toxic exposure 
cases, the broader structural pattern is familiar: widespread exposure, latent injury, and 
allegations that manufacturers knew or should have known the long-term risks associated 
with their products. 
 
A key aspect of many UPFs is alleged hyperpalatability due to combinations of sugar, fat, 
salt and additives engineered to enhance taste and encourage repeat consumption. 
 
This design may lead to allegations that UPFs are intentionally produced to encourage 
overconsumption, similar to claims in the tobacco litigation. Research may also suggest that 



these products trigger reward pathways comparable to addictive substances. 
 
If manufacturers are proven to have engineered foods to maximize consumption, this could 
become a critical turning point mirroring tobacco litigation. 
 
Childhood consumption may also be significant to UPF claims, as early dietary patterns can 
shape long-term health trajectories. Marketing practices to reinforce consumption, using 
cartoon characters, mascots, bright packaging and digital content designed to appeal 
to children could further plaintiffs' claims.  
 
Then there is the latency period to consider. As with asbestos and other mass torts, delayed 
onset makes it difficult to pinpoint when harm began, or which periods of consumption were 
most significant. 
 
This aligns UPFs with historical mass tort patterns, in which long-term cumulative exposure 
eventually became legally actionable. 
 
Causation remains a significant barrier to UPF litigation. Diet-related diseases are inherently 
multifactorial. Genetics, lifestyle, socioeconomic factors and overall caloric intake all play a 
role. 
 
Isolating the contribution of a specific factor will be challenging. Plaintiffs may attempt to rely 
on cumulative exposure or aggregate harm theories to relax traditional causation standards 
for latency. 
 
Current UPF Litigation and Regulatory Signals  
 
Litigation against UPF manufacturers is already taking shape. 
 
Martinez v. Kraft Heinz Co., dismissed by the U.S. District Court for the Eastern District of 
Pennsylvania in August 2025,[4] and Kreie v. Kraft Heinz Co., filed in the U.S. District Court 
for the Eastern District of Wisconsin on April 27,[5] are recent cases that have alleged 
deceptive marketing, failure-to-warn and defective design causes of action. 
 
The Martinez case was dismissed for lack of causation, reflecting judicial reluctance to 
expand liability. At the same time, regulatory developments suggest growing institutional 
recognition of potential risks. 
 
The FDA announced in May 2025 that it would be launching a program to examine the role 
of UPFs in population health, laying the groundwork for future claims by establishing baseline 
expectations for transparency.  
 
A number of states have already enacted legislation banning artificial or heavily processed 
ingredients, such as specified color additives, in the school lunch line.[6] 
 
What Comes Next 
 
The emerging UPF litigation is an opportunity for companies within the UPF chain of 
production and distribution to evaluate their insurance profile and quantify their risk. 
 
Depending on the outcome of this exercise, a number of options are available. Some may 
choose to defend the litigation, sticking to the tried-and-true court system. But is it really 
tried and true? 



 
Many companies facing mass tort liability that went this route have since filed for 
bankruptcy, after years of costly litigation that has drained internal resources — an 
expensive proposition. 
 
Another option is to increase the insurance profile through a captive insurance policy or 
other type of reinsurance. A newer option is to divest the liabilities, which offers finality and 
removal of liabilities from the balance sheet. 
 
Which option is most attractive is company-specific — one size does not fit all. However, 
each option should be evaluated against the status quo defense strategy, to ensure optimal 
management of any UPF liabilities. 
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